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IN' THE 


United States Court of Appeals 

for the District of Columbia 


No. 9551 


ORIENT INVESTMENT & FINANCE COMPANY, INC., 

Petitioner 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent 


No. 9552 


ELLEN INVESTMENT & FINANCE COMPANY, INC., 

Petitioner 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent 


BRIEF FOR PETITIONERS 


I 

Introductory 

These cases, which involve the failure of the petitioners 
to file personal holding company tax returns, were con¬ 
solidated for hearing and decision in The Tax Court of the 
United States, and on motion granted were consolidated 
for hearing and determination in this Court. 
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II 

Jurisdictional Statement 

The Tax Court of the United States entered its decision 
on January 8, 1947, wherein it heid and decided that the 
failure of the petitioning taxpayers to file personal holding 
company tax returns was not due to reasonable cause, and 
imposed penalties under provisions of Section 291 of the 
Internal Revenue Code. Petitions for Review of said 
decisions were filed on April 4, 1945, under Section 1141 of 
the Internal Revenue Code. 


HI 

Statement of Case 

“There is no dispute as to the facts”, correctly said the 
court below. (Tr. 25.) All of the facts are concisely set 
forth in the memorandum opinion of The Tax Court. (Tr. 
24-28 inc.) They are as follows: 

The Commissioner asserted penalties against the peti¬ 
tioners under Section 291(a) of the Internal Revenue Code 
for their failure to file personal holding company returns 
for the years 1940,1941, and 1942 as to the petitioner Orient 
Investment & Finance Company, Inc., and for the year 1940 
as to the petitioner Ellen Investment & Finance Company, 
Inc. 

Petitioners are corporations with their principal offices 
at Orlando, Florida. The Orient Investment & Finance 
Company, Inc., (hereinafter referred to as Orient) operates 
two citrus groves and also some turpentine interests. The 
Ellen Investment & Finance Company, Inc., (hereinafter 





3 


referred to as Ellen) does not carry on any business. Its 
only assets consist of bonds of the Angebilt Hotel Holding 
Company. 

At all times the capital stock of Ellen has been owned 
by Orient, and its stock in turn has all been owned by I. N. 
Burman, his wife, and daughter. Burman has served as 
President of both corporations during their entire existence. 

The books and accounts of both companies have always 
been kept by licensed public accountants, two of whom, J. 
B. Asher and Myer Sigal, were certified public accountants. 
D. A. Garret succeeded Asher and, in turn, was succeeded 
by Myer Sigal. Garrett and Asher are both deceased. 

The accountants made all of the entries in petitioners’ 
books and also prepared their income tax returns. In mak¬ 
ing out these returns they answered “No” to the question, 
“Is the corporation a personal holding company * # *V\ 
The accountants did not file a Personal Holding Company 
Surtax Return for either of the petitioners for any of the 
years involved. They did not discuss with Burman the 
matter of such returns. They never brought the matter of 
filing such returns to the attention of Burman and he had 
no knowledge of that, or, in fact, of any of the other re¬ 
quirements of the tax laws. He is a man of little education. 
He could not understand the requirements of the tax stat¬ 
utes and so left those matters entirely in the hands of the 
accountants. The accountants whom he engaged were rep¬ 
utable licensed accountants and he had complete confidence 
in them. He believed that they had filed all of the returns 
and done all of the things required under the law. The ac¬ 
countants had before them at all times all of the records 
of both companies as to stock ownership, as well as the 
sources of their income. No information concerning any of 
those matters was ever withheld from them by Burman, 
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or any other officer or stockholder. The first time that Bur- 
man ever heard of the requirement for personal holding 
company returns was in 1945, when a revenue agent brought 
the matter to his attention. Another revenue agent who had 
made an examination of the petitioner’s books in 1941, and 
who had full knowledge of the sources of income of the 
petitioners and of their stock ownership, had failed to make 
any mention of the personal holding company returns, and, 
as a matter of fact, as a result of his investigation, Ellen 
secured a refund for overpayment of tax. (Tr. 4S-49.) 

The Court below said: 

“AVe are convinced that there was no willful neglect 
here * * * on the part of the petitioners or their of¬ 
ficers.” (Tr. 27.) 

The Tax Court concluded that, under the circumstances of 
the case, the delegation of the responsibility of filing tax 
returns to licensed accountants did not constitute a “rea¬ 
sonable cause” for the failure of the petitioners to file the 
returns in question. 


IV 

Statutes and Regulations Involved 
Section 291(a) Internal Revenue Code 

“In case of any failure to make and file return re¬ 
quired by this chapter, within the time prescribed by 
law or prescribed by the Commissioner in pursuance of 
law, unless it. is shown that such failure is due to rea¬ 
sonable cause and not due to willful neglect, there shall 
be added to the tax * * 

Regulation 111, Section 29.291-1, as amended by T. D. 

505S, July S, 1941. 
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“* * * if the Commissioner determines that the de¬ 
linquency was due to a reasonable cause, and not to 
willful neglect, the addition to the tax will not be as¬ 
sessed. If the taxpayer exercised ordinary care and 
prudence and was nevertheless unable to file the return 
within the prescribed time, then the delay is due to a 
reasonable cause/ } (Emphasis supplied.) 

y 

Statement of Points 

1. The Tax Court of the United States erred in holding 
that the failure of the petitioners to file personal holding 
company returns was not due to reasonable cause. 

2. The Tax Court of the United States erred in hold¬ 
ing and deciding that the penalties for failure to file per¬ 
sonal holding company returns were properly imposed. 

3. The decision of The Tax Court of the United States 
sustaining the imposition of penalties against the peti¬ 
tioners for their failure to file personal holding company 
returns is contrary to the law and the evidence. 

VI 

Summary of Argument 

The evidence is uncontradicted and unimpeached, and 
the case presents a mixed question of law and of fact. 

If ever reasonable cause existed for failure to file a tax 
return, it exists in this case. Mr. I. N. Burman, President 
of the corporations involved in this proceeding, did all that 
could be expected of any reasonable, prudent business¬ 
man when he employed licensed certified public accoun¬ 
tants, not only to prepare and file all necessary tax returns, 
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but even to keep the books of account and records of tbe 
companies. No information of any kind was withheld from 
the accountants, and they were fully informed and advised 
as to the stock ownership of the companies, and the nature 
and amount of their income. In addition to this, two In¬ 
ternal Revenue Agents examined the books and records of 
the corporations. They, too, had full knowledge as to the 
stock ownership, and the nature and amount of the income 
of the companies. As a result of this examination, one 
of the corporations even secured a refund for overpay¬ 
ment of tax. When it is remembered that the record shows 
that the parent corporation, Orient, was principally en¬ 
gaged in the operation of the citrus groves and in the tur¬ 
pentine business, perhaps there was a reasonable doubt 
in the minds of the accountants as well as the revenue 
agents as to whether or not the corporations were personal 
holding companies from the standpoint of the nature of 
their income. 


VII 

Argument 

This is a case where there is not the slightest dispute as 
to the facts. This Court is not limited by the Dobson case 
(Dobson v. Commissioner , 320 U. S. 489, 64 S. Ct. 239, 88 
L. Ed. 248) from reviewing and correcting the conclusion 
of The Tax Court. 

The evidence is uncontradicted and unimpeached, and 
the conclusion of The Tax Court involves a construction 
of Section 291 of the Internal Revenue Code. Thus, a 
mixed question of law and of fact is presented. In such a 
case the conclusion of The Tax Court is not controlling, and 
the reviewing court is at liberty to substitute its judgment 
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for that of The Tax Court. In the opinion of this Court 
lendered in the case of Sweeney v. District of Columbia, 72 
App. D. C. 30,113 F. 2nd 25,129 A. L. R. 1370; cert, denied 
60 S. Ct. 1082, 310 U. S. 631, 84 L. Ed. 1402, Mr. Justice 
Rutledge stated: 

“When there is no question concerning the ap¬ 
plicable law and conflict concerns only the facts, the 
Board’s determination is conclusive, if supported iby 
substantial facts. But where, upon admitted or un¬ 
disputed facts, the decision turns on converted legal 
principles, it is reviewable. Here there is no dispute 
as to the essential facts. The conflict relates only to 
their legal effect.” 

In the case of Jones v. Helvering, 63 App. D. C. 204, 71 
F. 2nd 214; cert, denied 293 U. S. 5S3, 55 S. Ct. 97, 79 L. 
Ed. 679, this Court said: 

“While we have often said we will not weigh the 
evidence nor substitute our opinion for that of the 
Board where the evidence is conflicting, we have never 
said, nor are we willing to say, that we may properly 
abdicate our responsibility to give the evidence on the 
stipulated facts careful consideration. And when, as 
a result of this, it appears to us that the evidence is 
uncontradicted and unimpeached we think we are 
bound, without regard to the Board’s finding, to give 
it effect.” 

In this case The Tax Court said that 'there was no cause 
whatever to question the good faith of I. N. Burman, the 
President and General Manager of the corporations in¬ 
volved here. The Tax Court found that Burman did not 
know of the requirements of the law for the filing of per¬ 
sonal holding company returns, nor did it, in view of Bur- 
man’s limited education, question his inability to under¬ 
stand the income tax laws. The Tax Court also found that 
he, in good faith, entrusted those matters to the accoun¬ 
tants whom he engaged for that purpose. Of course, we 
will concede that ignorance of the law alone is not a suffi- 
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cient excuse. We must also ascertain if, connected with 
' this utmost of good faith and good intentions, he acted as 
a reasonable, prudent businessman in the premises, and 
that “reasonable cause” thereby existed for the failure to 
file the returns. 

Just what did Burman do? He not only engaged the 
certified public accountants to set up the books of the 
companies and to do their auditing and to make all their 
necessary tax returns, but even had them actually keep 
the books and records. Xo information of any kind was 
withheld from these accountants. Thev not only knew the 

i * 

nature and amount of the income, but also the stock owner¬ 
ship of the companies. All of this was likewise known to 
the revenue agents who made an examination in 1941, and 
as a result of which Ellen received a refund for overpay¬ 
ment of tax. 

To constitute a personal holding company, not only must 
more than 50% of the outstanding capital stock be owned 
by not more than five individuals, but also a considerable 
percentage of its income must be personal holding company 
income under Sections 501 and 502 of the Internal Revenue 
Code. 

The Tax Court apparently only considered the question 
of stock ownership when it concluded that reasonable cause 
did not exist. In the words of Judge LeMire speaking 
for The Tax Court in the memorandum opinion in this 
case: 

“The ownership by Burman and his wife and daugh¬ 
ter of all the stock of Orient, which in turn owned all 
the stock of Ellen Investment & Finance Company, 
Inc., made it too plain for doubt that these companies 
were both holding companies within the meaning of 
the statute and were required to file personal holding 
company returns.” 
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If 'tlie ownership of stock alone constitutes the test of 
a personal holding company, then certainly the matter 
might be too plain for doubt and the certified public ac¬ 
countants and the revenue agents who checked in 1941 would 
have been, to say the least, guilty of wilful neglect. 

However, stock ownership is not the only test of a per¬ 
sonal holding company. A requisite percentage of its in¬ 
come for any given year must also be personal holding 
company income. 

Tn its findings of fact, The Tax Court said: 

“The Orient Investment & Finance Company, Inc., 
hereinafter referred to as Orient, operates two citrus 
groves and also owns some turpentine interests.” 

We are sure that opposing counsel will not contend that 
income received by a corporation from tillage of the soil 
and from the naval stores’ business constitutes personal 
holding company income. 

Here, as in the case of Lone Pine Lawn Corporation, 41 
B. T. A. 638, cited in the memorandum opinion of The Tax 
Court, a revenue agent made an examination. However, 
the finding of facts in that case discloses “on examination 
of the returns by the revenue agent, he was of the opinion 
that holding company returns on Form 1120-H were neces- 
sarv. ’ ’ Here the revenue agents who examined the returns 
in 1941 were of no such opinion. 

Because it is clear now that the petitioners were per¬ 
sonal holding companies within the meaning of the law, it 
does not necessarily follow that the question was free from 
doubt at the time the personal holding company returns 
should have been filed. It appears from the uncontradiated 
testimony, as well as from the income tax returns filed in 
evidence, that the petitioners had corporate existence prior 
to the years in question, and first became personal holding 
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companies at that time because the requisite percentage 
of their income became personal holding company income. 
When the ramilioations of determining income are borne 
in mind, and when we consider that there was consider¬ 
able non-personal holding company income as is evidenced 
by 'the fax returns in evidence, it is evident that the ac¬ 
countants and the revenue agents entertained reasonable 
doubts. Otherwise, how can the refund to Ellen be ex¬ 
plained? There must have been an uncertainty as to the 
application of the statute in the circumstances. The rea¬ 
sonable doubt which existed was reasonable cause for the 
erroneous conclusions reached by the accountants and the 
revenue agents. 

That the Internal Revenue laws are technical and com¬ 
plex is well known to every taxpayer. As a rule business 
men are not qualified to compile and record the informa¬ 
tion, pertaining to their transactions, required in tax ac¬ 
counting, and are forced to rely upon others deemed quali¬ 
fied to perform that burden for them. Especially is this 
true of a business man of Burman’s limited education. 

There is a general belief that tax Teturns are largely 
accounting problems, and that accountants are “tax ex¬ 
perts’’, particularly if they are certified public accoun¬ 
tants. This belief is fortified by the action of the Treasury 
Department in admitting qualified accountants to practice 
before it. Insofar as the public generally is concerned, 
this is tantamount to a stamp of approval of the ability of 
the accountant. 

The accountants did not regard the companies as per¬ 
sonal holding companies as is shown by the tax returns in 
evidence. If they, experienced in tax matters, did not 
deem them to be personal holding companies, was there 
any occasion for Burman, who had never even heard of 
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a personal holding company, to even suspect that it might 
be? Obviously Burman did everything a careful, cautious, 
and prudent business man would have done under like cir¬ 
cumstances. It was in 1944 that Burman learned from a 
second sot of revenue agents of the existence of personal 
holding companies and the fact that his companies might 
be such for the years in question. Shall he now be 
penalized because Mr. Hartman, of counsel for the peti¬ 
tioners here and who is likewise a certified public accoun¬ 
tant, concluded, after studying, that the second set of 
agents were correct? Would it have made our case stronger 
if this determination were questioned before The Tax 
Court contrary to Mr. Hartman’s final opinion? 

The statute does not define or attempt to say what shall 
be deemed “reasonable” cause. In Alshuler v. Coburn, 38 
Neb. 881, 57 N. W. 836, the court said “an attempt to give 
specific meaning to the word ‘reasonable’ is trying to 
count what is not number and measure what is not space.” 
In Charles E. Pearsall & Son, 29 B. T. A. 747, the Board 
defined “reasonable cause” as follows: 

“ ‘Reasonable cause’, in the quoted applicable statu¬ 
tory provision means such a cause as would prompt 
an ordinarily intelligent and prudent business man to 
have so acted under similar circumstances. Cf. Smith 
v. Powers, 225 Fed. 582. The respondent has so con¬ 
strued the term in Article 446 of Regulations 69 and 
Article 1211 of Regulations 74, which provide: ‘If 
the taxpayer exercised ordinary business care and 
prudence and was nevertheless unable to file the re¬ 
turn in prescribed time, then the delay is due to rea¬ 
sonable cause’.” 

In the recent case of Spies v. United States, 317 TJ. S. 
492, 496, 63 S. Ct. 364, 367, 87 L. Ed. 418, the law appli¬ 
cable to penalties was stated as follows: 

“Sanctions to insure payment of the tax are even 
more varied to meet the variety of causes of default. 
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It is the right as well as the interest of the taxpayer 
to limit his admission of liability to the amount he ac¬ 
tually owes. But the law is complicated, accounting 
treatment of various items raises problems of great 
complexity, and innocent errors are numerous, as ap¬ 
pear from the number who make overpayments. It is 
not the purpose of the law to penalize frank dif¬ 
ferences of opinion or innocent errors made despite 
the exercise of reasonable care. Such errors are cor¬ 
rected by the assessment of the deficiency of tax, and 
its collection with interest for the delay * # V’ 

This Court in the recent case of Commissioner v. Clarion 
Oil Co., 148 F. 2nd C71, cert, denied 325 U. S. 8S1, 65 S. Ct. 
15S0, S9 L. Ed. 1997, speaking through Mr. Chief Justice 
Groner, after quoting from the Spies case, said: 

“It would seem that there is little to be said in this 
case to justify the imposition of the penalty, but since 
the question is one of fact and was not considered or 
decided by The Tax Court, and since this case must be 
returned to it for a recalculation of the tax in ac¬ 
cordance with this court’s opinion, we think the mat¬ 
ter should be returned to it unaffected by any views of 
ours on the subject. 

“The imposition of the penalty will then be re¬ 
considered on taxpayer’s seasonable application. See 
Commissioner v. Lane-Wells Co., 1944, 321 U. S. 219, 
224, 64 S. Ct. 511, '88 L. Ed. 6S4.” 

Whether the failure to file returns Tvas due to reasonable 
cause is to be determined upon the facts of the particular 
case. In many cases it has been held that a reasonable 
cause for failure to file a return is shown when a taxpayer 
relies on the action or advice of a reputable accountant or 
attorney. 

In the case of Girard Investment Co. v. Commissioner, 
122 F. 2nd 843, S47, the United States Circuit Court of Ap¬ 
peals for the Third Circuit said: 

“The 'burden of establishing reasonable cause is on 
the taxpayer. The rule as to ‘reasonable cause’ has 
been well stated by a leading authority: 
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“ Obviously, ignorance of the necessity of filing a 
return does not of itself relieve the taxpayer of the 
25% penalty. Nevertheless, the fact that ‘every man 
is presumed to know the law’ hardly justified the im¬ 
position of the penalty. A more satisfactory reason 
would he that the penalty is directed to some extent 
against such delinquents. Efficient administration of 
the Act demands that some penalty he imposed. Where, 
however, the ignorance of the necessity of filing the 
return or the belief that no return was due is supported 
by a reasonable cause, the penalty will not be imposed. 
Here our test of ‘ordinary business prudence’ is ap¬ 
plicable. 

“Where taxpayers have been delinquent in the fil¬ 
ing of a return because of a belief that no return was 
due, frequently they have been fortified in this belief 
by the advice of counsel or of accountants. The ques¬ 
tion aiises as to whether this advice is sufficient to 
constitute reasonable cause for the delinquency. If 
the taxpayer consulted a lawyer or accountant and 
upon the presentation of the full information in his 
possession was advised that no return was necessary, 
a sufficient showing of ‘reasonable cause’ for the de¬ 
linquency has been made. In such instances the tax- 
prayer undoubtedly exercised ‘ordinary business pru¬ 
dence’. Where, however, the taxpayer in consulting 
his lawyer or accountant failed to furnish him with 
complete information and withheld facts the existence 
of which would make a return necessary, the advice 
that no return was necessary obviously furnishes no 
grounds for relief from the 25% penalty. The tax¬ 
payer must act in good faith.” 

In the case of Dayton Bronze Bearing Co. v. Gilligan, 
281 F. 709, the “reasonable cause” offered by the taxpayer 
was the fact that it was advised by reputable counsel that 
it was not liable for payment of the tax. The court said: 

“The attendant and surrounding circumstances of 
this case have no tendency whatsoever to cast a doubt 
or suspicion upon the good faith of the taxpayer. While 
the fact is sought and obtained legal advice in and of 
itself, might not be sufficient to excuse its failure to 
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file this return, nevertheless it tends to show that the 
taxpayer was acting in good faith and availed itself 
of the best means at his command to determine honestly 
and fairly, the question of its liability. 

“It would therefore appear that the officers of this 
company were honestly mistaken as to its liability to 
pay this tax and that under the order of the Treasury 
Department above referred to, in the absence of cir¬ 
cumstances having a tendency to cast doubt and sus¬ 
picion upon its good faith, its ignorance of its liability 
to pay this tax is sufficient to constitute a reasonable 
cause for failure to make and file a return within the 
time prescribed by law.” 

A similar conclusion was reached bv the Board of Tax 
Appeals in the case of Agricultural Securities Court v. Com¬ 
missioner, 39 BTA 1103, affirmed 116 (F.) 800, where it ap¬ 
peared that the petitioner relied on the advice of its tax 
consultant in failing to file a return on Form 1120 H for the 
taxable year 1934. The court states that the reason for 
the tax consultant’s advice did not appear, but that the 
applicable provision of the Act were new, and he was of 
the opinion that the petitioner was not a personal holding 
company. The court held that the imposition of the 25 c /o 
penalty was improper, saying: 

“It does not follow that petitioner * • *, is subject 
to the penalty imposed by Sec. 291 of the Revenue 
Code of 1934, for failure to file a return. We have 
found as a fact that the failure to file it * * * was due 
to reasonable cause and not due to willful neglect. Un¬ 
der these circumstances, the provision is inapplicable.” 

The same conclusion has been reached in the following 
cases where the penalty was held to be improper because 
the taxpayer had relied upon the advice of competent coun¬ 
sel who had knowledge of all of the facts: 

Citizens Mutual Investment Association v. Com¬ 
missioner, Memo T.C. 5/25/43. 

Bond Auto Loan Corporation v. Commissioner, 
Memo T.C. 10/5/44. 
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In Merten's Law of Income Taxation, Sec. 55.23, it is 
said: 

“It has been held that a corporation believing, in 
good faith, on reasonable grounds and after taking 
the advice of reputable counsel, .that no tax return was 
due, might not be subjected to a penalty/’ 

In Adelaide Park Land Trust v. Commissioner, 25 BTA 
211, it appeared that the trustee-manager, was advised by 
a banker and tax advisor that no returns were necessary. 
The commissioner asserted the penalty for the failure to 
file the return. The court held that the penalty was not 
authorized and should not be collected, saying: 

“The evidence is clear that the failure to file timely 
returns was due to reasonable cause and not due to 
willful neglect. ’ ’ 

In the case of Barvelt Realty Company Commissioner, 
46 BTA 45, this Board held that willful neglect as used in 
Sec. 291 I.R.C., means an intentional or designed failure 
to file a return. 


VIU 

Conclusion 

The matter is of great importance to the taxpayers. The 
imposition of the penalties precludes the payment of de¬ 
ficiency dividends and credit therefor under Section 506, 
Internal Revenue Code. By payment and credit for such 
dividend, taxpayers could reduce their tax liability con¬ 
siderably. Such dividends would, of course, be taxable to 
the stockholders to whom distributed. 
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It is respectfully submitted that reasonable cause exists 
for the failure to file the returns and that the decisions or 
The Tax Court should be reversed. 

Respectfully submitted, 

H. N. ROTH, 

JOSEPH HARTMAN, 

H. NATHANIEL BLAU STEIN, 
Attorneys for Petitioners. 
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APPENDIX. 

Cases Nos. 9551 and 9552. 

UNITED STATES COURT OF APPEALS. 
for the District of Columbia. 

April Term, 1947. 


Orient Investment & Finance Company, Inc., 

Petitioner, 

v. 

Commissioner of Internal Revenue, 

Respondent. 

E llen Investment & Finance Company, Inc., 

Petitioner, 

v. 

Commissioner of Internal Revenue, 

Respondent. 


No. 9551. 


No. 9552. 


Order 

On consideration of the joint motions of the parties to 
consolidate the above entitled cases on the ground that the 
facts in the cases are similar and that the cases were con- . 
solidated for trial before the Tax Court of the United 
States, It is 

ORDERED by the Court that these cases be, and they 
are hereby, consolidated for the purpose of filing of briefs 
and for hearing. 

i 

Dated May 31, 1947. 


Per Curiam. 
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THE TAX COURT OF THE UNITED STATES. 

- 

Orient Investment & Finance Company, Inc., 

Petitioner, 

o 

V. © 

1 '- 

CoMMlSSIONER OE INTERNAL REVENUE, ^ 

Respondent. p 

--- y m 

Ellen Investment & Finance Company, Inc., 

Petitioner , ^ 


Commissioner of Internal Revenue, 

Respondent. 


Josepli Hartman, Esq., and H. X. Rotli, Esq., for the 
petitioners. 

Bernard D. Hathcock, Esq., for the respondent. 

Memorandum Opinion. 

LeMIRE, Judge: These proceedings, consolidated for 
hearing, involve income and personal holding company sur¬ 
taxes and penalties, as follows: 

Deficiency 

Personal Holding 

Income Tax Company Surtax Penalty 

Docket No. 7003 1940 $ 7.23 $ 1,133.25 $ 2S3.31 

1941 120.25 14,780.61 3,695.15 

1942 — 3,905.13 976.2S 

Docket Xo. 7016 1940 — 160.49 40.13 

The petitioners do not contest the assessment of either 
the income or the personal holding company tax deficien¬ 
cies but contend that they are not subject to the penalties. 

There is no dispute as to the facts. The petitioners are 
corporations, their principal office at Orlando, Florida. 
They filed their income tax returns for the years involved 
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with tlie collector for the district of Florida, at Jackson¬ 
ville. 

The Orient Investment & Finance Company, Inc., herein¬ 
after referred to as Orient, operates two citrus groves, and 
also owns some turpentine interests. The Ellen Investment 
& Finance Company, Inc., does not carry on any business. 
Its only assets consist of bonds of the Angebilt Hotel Hold¬ 
ing Company. 

At all times here material the capital stock of the Ellen 
Investment & Finance Company has been owmed by Orient 
and its stock, in turn, has all been owned by I. N. Burman, 
his wife and daughter. Burman has served as president 
of both corporations during their entire existence. 

The books and accounts of both companies have always 
been kept by licensed public accountants, two of whom, J. 
B. Asher and Myer Sigal, were certified public accountants. 
D. A. Garrett succeeded Asher and, in turn, was succeeded 
by Myer Sigal. Garrett and Asher are both deceased. 

The accountants made all of the entries in petitioners’ 
books and also prepared their income tax returns. In 
making out those returns they answered “No” to the ques¬ 
tion, “Is the corporation a personal holding company 
* # The accountants did not file a personal holding 

company surtax return for either of the petitioners for any 
of the years involved. So far as the evidence shows, they 
did not consider or discuss the matter of filing such re¬ 
turns. They never brought it to the attention of Burman 
and he had no knowledge of that, or, in fact, of any of the 
other requirements of the tax laws. He is a man of little 
education. He could not understand the requirements of 
the tax statutes and so left those matters entirely in the 
hands of the accountants. The accountants w’hom he en- 
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gaged were reputable licensed accountants and lie had com¬ 
plete confidence in them. He believed that they had filed all 
of the returns and done all of the things required under the 
law. The accountants had before them at all times all of 
the records of both companies as to stock ownership, as 
well as the sources of their income. Xo information con¬ 
cerning any of those matters was ever withheld from them 
by Burman, or any other officer or stockholder. The first 
time that Burman ever heard of the requirement for per¬ 
sonal holding company returns was in 1945, when a revenue 
agent brought the matter to his attention. Another revenue 
agent, who had made an examination of petitioners’ books 
in 1941, had failed to make any mention of the personal 
holding company returns. 

The statutory provisions for the assessment of the penal¬ 
ty for failure to file the returns required by law within the 
time required are found in section 291 (a) of the Internal 
Revenue Code. That section reads, in material part, as 
follows: 

In case of any failure to make and file return re¬ 
quired by this chapter, within the time prescribed by 
law or prescribed by the Commissioner in pursuance 
of law, unless it is shown that such failure is due to 
reasonable cause and not due to willful neglect, there 
shall be added to the tax: * * *. 

The only defense which the petitioners offer against the 
assessment of the proposed penalties is based upon the 
testimony of Burman, that he himself did not know of the 
requirements of the law’ for the filing of personal holding 
company returns and he, in good faith, entrusted those 
matters to the accountants whom he engaged for that pur¬ 
pose. There is no cause whatever to question the good 
faith of this witness, nor, in view’ of his limited education, 
can w*e question his professed inability to understand the 
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income tax laws. However, as lias often been pointed out, 
ignorance of law alone is not a sufficient excuse. See Girard 
Inv. Co. v. Commissioner, 122 Fed. (2d) S43; Samuel Gold- 
icyn, Inc., Ltd., 43 B. T. A. 1086; Tarbox Corporation, 6 T. 
C. 35. 

The statute sets ujj a dual test. A taxpayer must not 
only have been guiltless of “willfull neglect’ 7 but there 
must have been a reasonable cause for the failure to file. 
We are convinced that there was no willful neglect here in 
the sense of “an intentional or designed” failure to file on 
the part of petitioners or their officers. Bouvelt Realty, 
Inc., 46 B. T. A. 45. 

Our question is whether, under the circumstances of this 
case, the delegation of the responsibility of filing tax re¬ 
turns to the licensed accountants constitutes “a reasonable 
cause” for the failure to file. 

It has been held that a reasonable cause for failure to 

file is shown when a taxpayer consults with reputable at- 

tornevs and accountants and is advised that no return is 
* 

required. See Girard Inv. Co. v. Commissioner, supra; 
Dayton Bronze Bearing Co. v. Gilligan, 281 Fed. 709 (C. C. 
A. 6); Agricultural Securities Corp., 39 B. T. A. 1103, af¬ 
firmed 116 Fed. (2d) S00. 

In all of those cases, however, it was shown that the tax¬ 
payers, or the tax consultants, or both, gave careful con¬ 
sideration to the question of whether the returns were re¬ 
quired by law to be filed; and that because of the uncer¬ 
tainty as to the application of the statute, in the circum¬ 
stances, there was reasonable cause for their erroneous 
conclusions that the returns were not required. 

There is no evidence in the instant case that the account¬ 
ants who prepared the returns ever gave any considera- 
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tion to the matter of filing holding company returns or that 
their failure to file such returns was not due to willful ne¬ 
glect. See Lone Pine Lawn Corporation, 41 B. T. A. 63S. 
In the last mentioned case, involving substantially the same 
state of facts, we held that “the failure of petitioner’s fiscal 
agent to acquaint itself with petitioner’s responsibility un¬ 
der the law is not that ‘reasonable cause’ which will pre¬ 
clude application of the penalty section.” The ownership 
by Burman and his wife and daughter of all the stock of 
Orient, which in turn owned all the stock of Ellen Invest¬ 
ment & Finance Company, Inc., made it too plain for doubt 
that those companies were both holding companies within 
the meaning of the statute and were required to file per¬ 
sonal holding company returns. Their unexplained failure 
to do so, we think, makes them liable for the statutory pen¬ 
alty which the respondent proposes to assess. 

Enter: 

Decision will be entered for respondent . 
(Entered Jan. S, 1947) 
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Decision 

TIIE TAX COURT OF TIIE UNITED STATES 


Washington 


Ellen Investment & Finance Company, Inc., 

Petitioner, 
v. 

Commissioner of Internal Revenue, 

Respondent. 


Docket 
No. 7016 


Pursuant to the determination of the Court, as set forth 
in its Memorandum Opinion, entered January 8, 1947, it is 
ORDERED and DECIDED: That there is a deficiency 
in personal holding company surtax of $160.49 and a pen¬ 
alty of $40.13 for the year 1940. 

/s/ C. P. LeMIRE, 
Judge. 

Enter: 

Entered Jan. S, 1947. 

(seal) 


Decision 

THE TAX COURT OF THE UNITED STATES 


Washington 


Orient Investment & Finance Company, Inc., 

Petitioner, 

v. 

Commissioner of Internal Revenue, 

Respondent. 


Docket 
No. 7003 


Pursuant to the determination of the Court, as set forth 
in its Memorandum Opinion, entered January S, 1947, it is 
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ORDERED and DECIDED: That there are deficiencies 
in tax, and penalties, as follows: 

Personal Holding 


Year 

Income Tax Company Surtax 

Penalty 

1940 

$ 7.23 

$ 1,133.25 

$ 2S3.31 

1941 

120.25 

14,780.61 

3,695.15 

1942 

— 

3,905.13 

976.2S 


/s/ C. P. LeMIRE, 
Judge. 

Enter : 

Entered Jan. S, 1947. 

(seal) 

IN THE TAX COURT OF THE UNITED STATES. 


Docket 
No. 7003 


Docket 
No. 7016 


Stipulation as to Venue 

The petitioner and the respondent, in each of the above- 
entitled cases, by their respective attorneys, hereby stipu¬ 
late, in accordance with the provisions of Section 1141 
(b)(2) of the Internal Revenue Code, that the decision of 
the Tax Court of the United States in the above-entitled 
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cases may be reviewed by the United States Court of Ap¬ 
peals for the District of Columbia. 

/s/ H. N. ROTH, 

809 Metcalf Building, 

Orlando, Florida. 

/s/ JOSEPH HARTMAN, 

302 Roberts Building, 

Jacksonville, Florida. 

/s/ H. NATHANIEL BLAUSTEIN, 
Woodward Building, 

Washington 5, D. C., 

Attorneys for Petitioners. 

/&/ SEWALL KEY, 

Acting Assistant Attorney General, 
Attorney for Respondent. 

Dated: March 26, 1947. 


Petition for Review 

Orient Investment & Finance Company, Inc., and Ellen 
Investment & Finance Company, Inc., seek a review' of the 
decision entered in favor of the respondent, Commissioner 
of Internal Rvenue, by The Tax Court of the United States 
on January 8, 1947. 

The commissioner asserted penalties against the peti¬ 
tioners under Section 291 (a) of the Internal Revenue 
Code for their failure to file Personal Holding Company 
returns (Form 1120H), for the years 1940, 1941, and 1942 
as to the petitioner Orient Investment & Finance Company, 
Inc., and for the year 1940 as to the petitioner Ellen In¬ 
vestment & Finance Company, Inc. 
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From this determination by the Commissioner asserting 
such penalties, the petitioners filed appeals with The Tax 
Court of the United States, where the cases were consoli¬ 
dated and tried. On January S, 1947, the said Court pro¬ 
mulgated its opinion, pursuant to which it entered its 
decision wherein and whereby it found and decided that 
the failure of the petitioners to file said returns was not 
due to reasonable cause. 

Petitioners are corporations with their principal offices 
at Orlando, Florida. The Orient Investment & Finance 
Company, Inc. (hereinafter referred to as Orient), oper¬ 
ates two citrus groves, and also some turpentine interests. 
The Ellen Investment & Finance Company, Inc. (herein¬ 
after referred to as Ellen) does not carry on any business. 
Its onlv assets consist of bonds of the Angebilt Hotel Hold- 
ing Company. 

At all times the capital stock of Ellen has been owned 
by Orient, and its stock in turn has all been owned by I. X. 
Burman, his wife, and daughter. Burman lias served as 
President of both corporations during their entire exist¬ 
ence. 

The books and accounts of both companies have always 
been kept by licensed public accountants, two of whom, 
J. B. Asher and Myer Sigal, were certified public account¬ 
ants. D. A. Garrett succeeded Asher and, in turn, was suc¬ 
ceeded bv Mver Sigal. Garrett and Asher are both de- 
ceased. 

The accountants made all of the entries in petitioners’ 
books and also prepared their income tax returns. In mak¬ 
ing out these returns they answered “Xo” to the question, 
“Is the corporation a personal holding company * * *?”. 
The accountants did not file a Personal Holding Company 
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Surtax Return for either of tlie petitioners for any of the 
years involved. They did not discuss with Burman the 
matter of such returns. They never brought the matter 
of filing such returns to the attention of Burman and he 
had no knowledge of that, or, in fact, of any of the other 
requirements of the tax laws. He is a man of little educa¬ 
tion. He could not understand the requirements of the tax 
statutes and so left those matters entirely in the hands of 
the accountants. The accountants whom he engaged were 
reputable licensed accountants and he had complete con¬ 
fidence in them. He believed that they had liled all of the 
returns and done all of the things required under the law. 
The accountants had before them at all times all of the 
records of both companies as to stock ownership, as well as 
the sources of their income. No information concerning 
any of those matters was ever withheld from them by 
Burman, or any other officer or stockholder. The first time 
that Burman ever heard of the requirement for Personal 
Holding Company Returns was in 1945, when a revenue 
agent brought the matter to his attention. Another rev¬ 
enue agent who had made an examination of the petitioner’s 
books in 1941, and who had full knowledge of the sources 
of income of the petitioners and of their stock ownership, 
had failed to make any mention of the Personal Holding 
Company Returns, and, as a matter of fact, as a result of 
his investigation, Ellen secured a refund for overpayment 
of tax. 

The petitioners, being aggrieved by the conclusions of 
law contained in the opinion of The Tax Court of the 
United States and by its decision that the Commissioner 
did not err in imposing the penalties for failure to file Per¬ 
sonal Holding Company Returns for the years involved, 
and that the failure to file said returns was not due to rea¬ 
sonable cause, desire to obtain a review by’ The United 
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States Court of Appeals for the District of Columbia pur¬ 
suant to the provisions of Sections 1141 and 1142 of the 
Internal Revenue Code. 

/s/ H. N. ROTH, 

$09 Metcalf Building, 

Orlando, Florida, 

/s/ JOSEPH HARTMAN, 

302 Roberts Building, 

Jacksonville, Florida, 

/s/ H. NATHANIEL BLAUSTEIN, 
"Woodward Building, 

Washington 5, D. C., 

Attorneys for Petitioners. 





TEZERON LAIMA Tt. CAUDLE, 

Assistant Attorney General. 
HELEN R. CARLOSS, 

A. F. PRESCOTT, 

LOUISE FOSTER, 

Special Assistants to the Attorney General. 
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Hmteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9551 

Orient Investment & Finance Company, Inc., petitioner 

v. 

Commissioner of Internal Revenue, respondent 


No. 9552 

Ellen Investment & Finance Company, Inc., petitioner 

v. 

Commissioner of Internal Revenue, respondent 


ON PETITION FOR REVIEW OF THE DECISIONS OF THE TAX 
COURT OF THE UNITED STATES 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The memorandum opinion of the Tax Court (R. 2-6) 1 is not 
officially reported. 

jurisdiction 

This appeal involves penalties for failure to file personal 
holding company tax returns and is taken from decisions of 
the Tax Court entered January 8, 1947 (R. 7-S), and an 
order 2 entered January 21, 1947, denying a motion for re- 

1 Record citations herein refer to the appendix to the taxpayers’ brief. 
By order entered May 31,1047, by this Court the two cases were consolidated 
for purpose of filing briefs and for hearing. (R. 1.) 

: Such order and the date of its entry is omitted from the taxpayers’ 
appendix but the information in regard to it was supplied by the Docket 
Section of the Tax Court. 


( 1 ) 
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consideration. The petition for review was filed on April 4, 
1947 3 pursuant to the provisions of Sections 1141-1142 of 
the Internal Revenue Code. On March 26, 1947, the parties 
herein stipulated that these cases be reviewed by this Court. 
(R. S-9.) 

QUESTION PRESENTED 

Whether the Tax Court correctly approved the penalties 
imposed by the Commissioner under Section 291 of the Inter¬ 
nal Revenue Code upon the taxpayers here for failure to file 
personal holding company tax returns. 

STATUTE AND REGULATIONS INVOLVED 

The pertinent provisions of the applicable statute and regu¬ 
lations are set out in the Appendix, infra. 

STATEMENT 

The sole issue here relates to penalties as neither taxpayer 
has contested the assessment of the personal holding company 
tax deficiencies. (R. 2.) 

The facts as found by the Tax Court (R. 2-6) are as follow’s: 

The taxpayers are corporations and have their principal of¬ 
fice at Orlando, Florida. (R. 2.) 

The Orient Investment & Finance Company operates two 
citrus groves, owns some turpentine interests, and at all times 
material here owned all of the capital stock of the Ellen In¬ 
vestment & Finance Company. The stock of the former com¬ 
pany has all been owned by I. N. Burman, president of both 
companies and by his wife and daughter. (R. 3.) 

The Ellen Investment & Finance Company has not carried 
on any business and its only assets consist of bonds of the Ange- 
bilt Hotel Holding Company. (R. 3.) 

The books and accounts of both companies have always been 
kept by licensed public accountants, two of whom, J. B. Asher 
and Myer Sigal, were certified public accountants. D. A. 
Garrett succeeded Asher and, in turn, was succeeded by Myer 
Sigal. Garrett and Asher are both deceased. (R. 3.) 

’This date is also omitted from the record printed by the taxpayers but 
was secured from the docket record of the Tax Court. 
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The accountants made all of the entries in taxpayers’ books 
and also prepared their income tax returns. In making out 
those returns they answered “No” to the question, “Is the 
corporation a personal holding company * * *?”. The 

accountants did not file a personal holding company surtax 
return for either of the taxpayers for any of the years in¬ 
volved. So far as the evidence shows, they did not consider 
or discuss the matter of filing such returns. They never 
brought it to the attention of Burman and he had no knowl¬ 
edge of that, or, in fact, of any of the other requirements of 
•the tax laws. (R. 3.) 

Burman is a man of little education. He could not under¬ 
stand the requirements of the tax statutes and so left those 
matters entirely in the hands of the accountants. The ac¬ 
countants whom he engaged were licensed accountants and he 
had complete confidence in them. He believed that they 
had filed all of the returns and done all of the things re¬ 
quired under the law. The accountants had before them at 
all times all of the records of both companies as to stock own¬ 
ership, as well as the sources of their income. No informa¬ 
tion concerning any of those matters was ever withheld from 
them by Burman, or any other officer or stockholder. The 
first time that Burman ever heard of the requirement for 
personal holding company returns was in 1945, when a reve¬ 
nue agent brought the matter to his attention. Another 
revenue agent, who had made an examination of taxpayers’ 
books in 1941, had failed to make any mention of the per¬ 
sonal holding company returns. (R. 3-4.) 

The Tax Court found that there was no reasonable cause 
for the taxpayers’ failure to file the personal holding company 
tax returns and so approved the imposition of the penalty 
prescribed by statute for such failure. (R. 6-S.) 

SUMMARY OF ARGUMENT 

To avoid the penalties imposed by Section 291 of the In¬ 
ternal Revenue Code, the taxpayers were required to make 
an affirmative showing before the Tax Court of “reasonable 
cause” for their failure to file personal holding company re- 
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turns for the years involved here. It is generally conceded 
that reasonable cause means the exercise of ordinary business 
care and prudence. 

The only defense offered by the taxpayers for their failure 
to file the required returns is that their president was ig¬ 
norant of tax matters and that he employed accountants to 
make out the tax returns. But the Tax Court correctly ruled 
that ignorance of a corporate officer is not a sufficient excuse 
and it also held that there was no evidence to show that the 
accountants gave any proper consideration to the filing of 
persona] holding company returns. In this connection it. 
pointed out that, in the exercise of the required care and 
prudence, a taxpayer should be responsible for what his fis¬ 
cal agent does, and in view of taxpayers’ failure here to make 
the necessary affirmative showing of such care and prudence 
either on their own part or on the part of their agents, the 
penalty should be imposed. 

The question thus presented to the Tax Court was prima¬ 
rily one of fact and as it is supported by subtantial evidence 
should be accepted here. 

ARGUMENT 

The taxpayers failed to sustain their burden of proving rea¬ 
sonable cause for their failure to file personal holding com¬ 
pany tax returns for the years involved here and were prop¬ 
erly held liable for the penalty imposed by Section 291 of 
the Internal Revenue Code 

The sole issue presented here relates to the penalties im¬ 
posed by the Commissioner under Section 291 of the Internal 
Revenue Code (Appendix, infra) because of the failure of the 
taxpayers to file personal holding company tax returns for 
the years involved here. Thus there is now no question before 
this Court as to whether these taxpayers were personal hold¬ 
ing companies. Neither was this issue before the Tax Court. 
Instead, the taxpayers accepted the Commissioner’s determi¬ 
nation that they were personal holding companies and did not 
contest the deficiencies which resulted from that determination. 

(R. 2.) 
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In such a situation Section 291 of the Internal Revenue Code 
requires the imposition of a penalty unless it is shown that the 
failure to file the returns “is due to reasonable cause and not 
due to willful neglect * # This means that a taxpayer 

must make an affirmative showing.of reasonable cause in order 
to avoid the penalty and the generally accepted definition of 
reasonable cause is the exercise of ordinary business care and 
prudence. See Treasury Regulations 103, Section 19.291-1 
(Appendix, infra). The burden of proving reasonable cause 
is of course on the taxpayer. Bur ford Oil Co. v. Commissioner r 
153 F. 2d 745 (C. C. A. 5th); Girard Inv. Co. v. Commissioner, 
122 F. 2d S43 (C. C. A. 3d); West Side Tennis Club v. Com¬ 
missioner, 111 F. 2d 6, 9 (C. C. A. 2d), certiorari denied, 311 
U. S. 674. 

As this Court stated in Commissioner v. Clarion Oil Co., 148 
F. 2d 671, 678, 80 App. D. C. 41, the question thus raised in 
regard to reasonable cause is one of fact. This was also the 
conclusion reached as to such issue in Commissioner v. Lane- 
Wells Co., 321 U. S. 219; Southeastern Finance Co. v. Commis¬ 
sioner, 153 F. 2d 205 (C. C. A. 5th), and Paymer v. Commis¬ 
sioner, 150 F. 2d 334 (C. C. A. 2d). 

Accordingly the decision by the Tax Court is conclusive un¬ 
less supported by no substantial evidence. See Dobson v. Com¬ 
missioner, 320 U. S. 489, rehearing denied, 321 U. S. 231, and 
Commissioner v. Scottish American Co., 323 U. S. 119,123-124. 

The Tax Court found that the evidence here was insufficient 
to show reasonable cause and so approved the imposition of 
the penalties on these taxpayers. We submit that its conclu¬ 
sion was warranted by the facts and should be accepted by this 
Court. 

As the Tax Court pointed out, the only defense offered by 
the taxpayers against the assessment of the penalties is based 
on the testimony of Burman, the president of these companies, 
and discloses that the latter did not know the requirements 
of the law but entrusted accountants with all tax matters. In 
regard to the professed ignorance of Burman, the Tax Court 
properly ruled that such excuse was not sufficient by itself. It 
has been repeatedly held that a taxpayer's ignorance of the 
necessity of filing tax returns is not reasonable cause within- 
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the meaning of Section 291 and will not prevent the imposition 
of the penalty prescribed therein. Paymer v. Commissioner, 
supra; Cedarburg Canning Co. v. Commissioner, 149 F. 2d 526 
(C. C. A. 7th); R. Simpson & Co. v. Commissioner, 44 B. T. A. 
49S, affirmed per curiam, 12S F. 2d 742 (C. C. A. 2d), certiorari 
denied. 317 U. S. 677; West Side Tennis Club v. Commissioner, 
supra; Sabatini v. Commissioner, 9S F. 2d 753 (C. C. A. 2d); 
Girard Inv. Co. v. Commissioner, supra. 

Furthermore, the situation here was not helped by the fact 
that Burman had employed accountants to handle tax matters 
for these companies. In this connection, the Tax Court stated 
that there is nothing in the record to show* that the accountants 
ever discussed the matter of filing personal holding company 
returns with Burman (R. 3); and it also found that there was 
no evidence 4 to show that they “ever gave any consideration 
to the matter of filing holding company returns or that their 
failure to file such returns was not due to willful neglect” 
(R. 5-6). Accordingly, it held that taxpayers here are liable 
for the penalty, stating the rule to be that reliance on the tax¬ 
payer's fiscal agent who fails to acquaint himself with the 
taxpayer's responsibility under the law is not such reasonable 
cause as will prevent imposition of the penalty prescribed by 
Section 291. 

In reaching this conclusion the Tax Court relied on one of its 
prior decisions. See Lone Pine Lawn Corp. v. Commissioner, 
41 B. T. A. 63S. But this rule is not a novel one applied by 
the Tax Court only in these two cases. As the Tax Court 
pointed out in Davenport v. Commissioner, 6 T. C. 62, it is well 
settled that the burden of filing tax returns cannot be avoided 
by placing responsibility on the taxpayer's agent. For other 
cases announcing this rule see Tarbox Corp. v. Commissioner, 
6 T. C. 35; Estate of Curie v. Commissioner, 4 T. C. 1175, 1185; 
Eagle Piece Dye Works v. Commissioner, 10 B. T. A. 1360.1368. 

4 We are aware that the accountants stated “No” on the income tax 
returns of these taxpayers in reply to the question as to whether they were 
personal holding companies but, as we point out below, this was not by 
itself sufficient to constitute the necessary affirmative showing of reasonable 
cause. 
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The decision here is also in accord with Credit Bureau of 
Greater N. Y. v. Commissioner, 162 F. 2d 7 (C. C. A. 2d); 
Southeastern Finance Co. v. Commissioner, 153 F. 2d 205 
(C. C. A. 5th) ; 5 and Fides , A. G., v. Commissioner, 137 F. 2d 
731 (C. C. A. 4th), certiorari denied, 320 U. S. 797, rehearing 
denied, 320 U. S. 816. Attention is called particularly to the 
Fides case in which the court said (p. 735): 

The return of petitioner was not filed in time and was 
filed under protest. Petitioner’s excuse is that “peti¬ 
tioner’s attorney then believed and still believes that 
petitioner never was and is not now a personal holding 
company as such is defined in Section 351 of the Revenue 
Act of 1936.” If the putative taxpayer, in any case of 
doubt, should be permitted to fail to file a tax return, 
hoping this failure would never be detected, and then if 
detection should follow, to escape the prescribed penalty 
by a mere statement that taxpayer’s counsel entertained 
a subjective belief, whether well-founded or not, that 
taxpayer was not subject to the tax statute in question, 
then any statutory penalty provision would become less 
than a brutum fulmen. * * * 

Thus it was the opinion of the court in the Fides case that 
the responsibility for filing tax returns is a taxpayer’s and 
if the officers of a corporation choose to depend entirely upon 
an attorney the corporation cannot escape the penalty for 
failure to file the required return merely by showing that 
its attorney thought a return was not required. We are 
aware, as we will indicate below, that one recent case has 
questioned that conclusion but certainly no one will question 

“In approving the Tax Court’s holding that reasonable cause was not 
shown there, the opinion merely stated that the excuse there for the de¬ 
linquent returns was that the officers of the Southeastern Finance Company 
did not know that personal holding company returns were required until an 
accountant called it to their attention. But the record also showed that 
before then the officers had employed a certified public accountant to handle 
their tax matters and to file such returns as were required and there was 
also no evidence to show what, if any, consideration the first accountant 
gave to filing personal holding returns. Thus the facts there are very 
similar to those here. 

761716—47-2 
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the propriety of a penalty when a taxpayer, trusting on his 
own opinion, decides that no return is required. Then we 
ask why a taxpayer should be allowed to escape the penalty 
merely by employing someone to make out the return for 
him. In other words, if the failure of a taxpayer to file a 
return, when he thinks none is necessary, is not such reason¬ 
able cause as Section 291 requires, then how can the failure 
of his agent be treated as reasonable cause when the latter 
fails to file a return for him because he also thinks a return 
unnecessary? 

The answer which has usually been given to these ques¬ 
tions is that it is not reasonable to hold a taxpayer liable 
for a penalty, when he employs an attorney or accountant and 
furnishes full information in regard to his financial affairs, 
because the attorney or accountant is supposed to understand 
tax matters, and so is equipped to give careful consideration 
to the taxpayers situation and to the tax law. Such an an¬ 
swer was indicated in Girard Inv. Co. v. Commissioner , 122 F. 
2d 843 (C. C. A. 3d), on which the taxpayers here rely (Br. 
12-13), but it should be noted that in that case it was not 
considered sufficient merely to show that tax matters were 
being handled by an accountant. Thus the court there 
thought that more evidence was needed to show what con¬ 
sideration had been given by the accountant to the matter of 
filing returns and to show whether the attorney had consulted 
with the taxpayer’s officers. Consequently the case was re¬ 
manded to the Tax Court to take further evidence. 

In other words, it is clear from the Girard Inv. Co. case, 
as well as from the other cases cited herein, that there must 
be an affirmative showing on the part of the taxpayer as to 
why the return was not filed. In this connection see Section 
19.291-1 of Treasury Regulations 103. Furthermore, if there 
is someone employed to handle tax matters for the taxpayer, 
then there should be equally clear and convincing evidence 
not only as to what information has been given that person 
but also as to what such person has done in reaching his 
decision. 

Here, such evidence is lacking. Burman, president of both 
companies and sole witness at the hearing, pleaded ignorance 
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of the tax laws which, as the Tax Court held, is not a sufficient 
excuse by itself. It also was shown that Burman did not dis¬ 
cuss the returns with any of the accountants which he had em¬ 
ployed to handle tax matters. Furthermore, there is no evi¬ 
dence to show what consideration was given by the account¬ 
ants to the question of whether personal holding company re¬ 
turns should be filed. On the income tax returns of these 
companies they answered the question as to whether the tax¬ 
payers were personal holding companies in the negative but 
it was later admitted before the hearing in the instant cases 
that the answer was wrong, and the Commissioner’s determina¬ 
tion of deficiencies on the ground that the taxpayers were per¬ 
sonal holding companies was never contested. 

In view of these facts we ask how the taxayers here could 
make such an admission and still expect to escape the statu¬ 
tory penalties. In other words, if tax matters are left to com¬ 
petent accountants and if they conscientiously study them, as 
they are required to do, and after careful consideration decide 
that a taxpayer is not a personal holding company, then how 
can such taxpayer afterwards admit that it comes in that cate¬ 
gory, as these taxpayers have done? And after making such 
an admission, how can the taxpayers contend, as they do here, 
that they have shown reasonable cause for failure to file their 
returns. 

From these facts it appears that the accountants whom the 
taxpayers employed were not competent or did not give their 
tax matters the required careful consideration. Certainly, if 
the question of the taxpayers’ status had been properly con¬ 
sidered, the correct answer might easily have been found since 
the provisions setting forth the requirements for personal hold¬ 
ing companies (Sections 500-503 of the Internal Revenue 
Code) are no longer new, as was true in one of the cases relied 
on by counsel here. We refer to Agricultural Securities Corp. v. 
Commissioner, 39 B. T. A. 1103, affirmed, 116 F. 2d 800 (C. C. A. 
9th), without discussion of this issue. Thus, as the law was 
new when that case arose, the unfamiliarity of the accountant 
in that case with the provisions covering personal holding com¬ 
panies was accepted there as a reasonable excuse, but such an 
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excuse is no longer an acceptable one. Since then, the above 
provisions have been frequently interpreted. Moreover, these 
companies are small, their organization simple and the nature 
and amount of their income easily ascertainable. Conse¬ 
quently it was not difficult to apply the tests laid down by the 
law for a personal holding company and to determine that the 
companies here come in that category. But since the ac¬ 
countants did not indicate that they had reached such a con¬ 
clusion until the Commissioner determined deficiencies against 
these companies, there is certainly good reason to hold that 
they did not give this matter careful consideration when the 
income tax returns were being filed. 

In this respect, the instant cases resemble Credit Bureau of 
Greater N. Y. v. Commissioner, supra, in which the officers of 
the taxpayer, not having filed an income tax return, tried to es¬ 
cape the penalty by explaining that an attorney w*ith whom 
one of the officers had talked had expressed an opinion infor¬ 
mally that the Credit Bureau was tax exempt. But the Circuit 
Court of Appeals for the Second Circuit, as well as the Tax 
Court, held there that such consideration was not sufficient to 
avoid the penalty. Thus it was indicated there that it is not 
enough to show that some slight thought was given to the fil¬ 
ing of the return but it must appear by convincing evidence 
that careful consideration has been given to the matter by an 
attorney or accountant who is in a position to give advice in re¬ 
gard to tax matters. 

A recent case which is not relied on by the taxpayers here 
but which appears to take a position contrary to that expressed 
herein is Hatfried, Inc. v. Commissioner, 162 F. 2d 62S (C. C. 
A. 3d). Thus in that case the court seems to go farther than 
it did in the Girard Inv. Co. case, supra, and concludes that the 
careful consideration of counsel, which it had indicated as a 
prerequisite in the earlier case, may be assumed where the ac¬ 
countant in making out the income tax returns indicates that 
the taxpayer is not a personal holding company. However, 
while the court’s conclusion appears to be as we have just 
stated it, there are certain differences in the facts of that case 
and in the instant cases, and also other factors which should be 
carefully noted in this connection. 
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Thus it will be seen that the evidence there included testi¬ 
mony by the accountant who made out the returns and who 
testified as to what he considered in making out the returns. 
This shows that the Tax Court actually had something more 
before it there than the answer on the income tax return that 
the taxpayer was not a personal holding company. It is also 
significant that the taxpayer there was contesting its status 
as a personal holding company in the same proceeding and 
did not concede the issue as the taxpayers here have done. 

Moreover, the income tax return in the Hatfried case gave 
the Government a full disclosure as to the stock ownership and 
other facts wffiich were sufficient to establish the taxpayer’s 
status as a personal holding company. The court there thought 
this significant and called special attention to such fact. But 
in the instant cases there is nothing indicating that the income 
tax returns did give such information. Indeed the Tax Court’s 
findings indicate otherwise and since the taxpayers have not 
brought the returns to this Court, it cannot be assumed that 
there was a full disclosure of such information on those re¬ 
turns. 

We submit that these differences in the cases are material 
and that the Hatfried case actually does not show that the 
court intended to abandon the requirement of an affirmative 
showing of reasonable cause by clear and convincing evidence 
or intended to permit a taxpayer to escape the penalty merely 
by showing that an accountant had handled its tax matters. 

Nevertheless, while we believe the Hatfried case can 
properly be reconciled to this extent with the cases cited 
herein, it is wrong in asserting that in the instant cases the 
Tax Court did not correctly interpret the term “reasonable 
cause” and should not have regarded the accountants as fiscal 
agents for whom the taxpayers were responsible. In this 
respect the Hatfried case is directly in conflict with the Fides 
case, supra, and other cases cited herein. 

The court in the Hatfried case is also in error as to what 
has been the prevailing policy of the Tax Court as to penal¬ 
ties. In this collection it refers only to Tarbox Corp. v. Com¬ 
missioner, supra, and two cases decided before the instant 
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cases (Three States Lumber Co. v. Commissioner, decided Oc¬ 
tober 11, 1945 (1945 P-H T. C. Memorandum Decisions, par. 
45, 311), hnd Lindback Foundation v. Commissioner, 4 T. C. 
652). The first of these cases supports our position here and 
the other two cases are distinguishable on their facts. More¬ 
over, the evidence in those cases appeared to be more satis¬ 
factory as to content than the evidence here. At any rate, 
if there is a conflict in the Tax Court’s decisions, we submit 
that the decisions here and others of the Tax Court which 
are in accord with the decisions by the Circuit Courts of Ap¬ 
peals for the Second, Fourth and Fifth Circuits should prevaiL 

Spies v. United States, 317 U. S. 492, on which the tax¬ 
payers rely, has not been correctly interpreted. It does not 
indicate that “innocent error” is always recognizable as rea¬ 
sonable cause but refers to innocent errors made despite the 
exercise of reasonable care, as the quotation from the decision 
in taxpayers'brief (pp. 11-12) shows. 

CONCLUSION 

The decision of the Tax Court is correct and should be 
affirmed. 

Respectfully submitted. 

Theron Lamar Caudle, 
Assistant Attorney General. 
Helen R. Carloss, 

A. F. Prescott, 

Louise Foster, 

Special Assistants to the Attorney General. 

September 1947. 








APPENDIX 


Internal Revenue Code 

Sec. 291. Failure to file return. 

In case of any failure to make and file return required by 
this chapter, within the time prescribed by law or prescribed 
by the Commissioner in pursuance of law, unless it is shown 
that such failure is due to reasonable cause and not due to wail¬ 
ful neglect, there shall be added to the tax: 5 per centum if the 
failure is for not more than thirty days with an additional 5 
per centum for each additional thirty days or fraction thereof 
during which such failure continues, not exceeding 25 per 
centum in the aggregate. The amount so added to any tax 
shall be collected at the same time and in the same manner and 
as a part of the tax unless the tax has been paid before the dis¬ 
covery of the neglect, in which case the amount so added shall 
be collected in the same manner as the tax. The amount added 
to the tax under this section shall be in lieu of the 25 per centum 
addition to the tax provided in section 3612 (d) (1). (26 U. S. 
C. 1940 ed., Sec. 291.) 

Sec. 500. Surtax on personal holding companies. 

There shall be levied, collected, and paid, for each taxable 
year beginning after December 31, 193S, upon the undistrib¬ 
uted subchapter A net income of every personal holding com¬ 
pany (in addition to the taxes imposed by chapter 1) a sur¬ 
tax equal to the sum of the following: 

* * * * * 

(26 U. S. C. 1940 ed., Sec. 500.) 

Sec. 50S. Administrative provisions. 

All provisions of law (including penalties) applicable in re¬ 
spect of the taxes imposed by chapter 1, shall insofar as not 
inconsistent wdth this subchapter, be applicable in respect of 
the tax imposed by this subchapter, except that the provisions 
of section 131 shall not be applicable. (26 U. S. C. 1940 ed., 
Sec. 508.) 


( 13 ) 
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Treasury Regulations 103. Promulgated Under the 
Internal Revenue Code 

Sec. 19.291-1 [as amended by T. D. 5058.1941-2 Cum. Bull. 
156]. Addition to the tax in case of failure to file re¬ 
turn * * *. 

A taxpayer who wishes to avoid the addition to the tax for 
delinquency must make an affirmative showing of all facts 
alleged as a reasonable cause for failure to file the return on 
time in the form of an affidavit which should be filed with the 
collector, who, unless otherwise directed by the Commissioner, 
will forward the affidavit to the Commissioner, and, if the Com¬ 
missioner determines that the delinquency was due to a rea¬ 
sonable cause, and not to willful neglect, the addition to the 
tax will not be assessed. If the taxpayer exercised ordinary 
business care and prudence and was nevertheless unable to 
file the return within the prescribed time, then the delay is due 
to a reasonable cause. 

***** 

Sec. 19.50S-1. Return and payment of tax. — A separate 
return is required for the surtax imposed by section 500. Such 
returns shall be made on Form 1120H. In the case of a per¬ 
sonal holding company which is a domestic corporation, the re¬ 
turn is required to be made within the time provided by section 
53 and in the case of a foreign corporation within the time pro¬ 
vided in section 235. The tax shown by the corporation on its 
return must be paid in the case of a domestic corporation within 
the time provided in section 56 and in the case of a foreign 
corporation within the time provided in section 236. The same 
provisions of law relating to the period of limitations for assess¬ 
ment and collection which govern the taxes imposed by chapter 
1 also apply to the surtax imposed under subchapter A of 
chapter 2. However, since the surtax imposed under sub¬ 
chapter A of chapter 2 is a distinct and separate tax from those 
imposed under chapter 1, the making of a return under chapter 
1 will not start the period of limitations for assessment of the 
surtax imposed under subchapter A of chapter 2. If the cor¬ 
poration subject to section 500 fails to file a return the tax may 
be assessed at any time. If the Commissioner finds a deficiency 
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in respect of the tax imposed by section 500, he is required to 
follow the same procedure which applies to deficiencies in 
income tax under chapter 1. The penalties applicable to the 
income taxes imposed under chapter 1, as well as the pro¬ 
visions of chapter 1 relating to interest and additions to the 
tax, also apply to the surtax imposed by section 500. The ad¬ 
ministrative provisions applicable to the surtax imposed by 
section 500 are not confined to those contained in chapter 1 but 
embrace all administrative provisions of law which have any 
application to income taxes. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9551 


ORIENT INVESTMENT & FINANCE COMPANY, INC., 

Petitioner 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent 


No. 9552 


ELLEN INVESTMENT & FINANCE COMPANY, INC., 

Petitioner 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent 


PETITIONERS’ REPLY BRIEF 


Unreported at the time of the preparation and printing 
of petitioners’ brief and appendix is the case of Hatfried, 
Inc., etc., v. Commissioner of Internal Revenue, 162 F. 2d 
62S. 

In view of the extended discussion of the case now at the 
bar of this court by the U. S. Circuit Court of Appeals for 
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the Third Circuit in the Hatfried case, counsel here would 
be derelict in their duty if the Hatfried decision w’as not 
called to the attention of this court. 

The facts in the Hatfried case are similar to those in the 
case at bar. There, also, The Tax Court upheld the Com¬ 
missioner’s imposition of a 25% penalty under Section 291 
of the Internal Revenue Code against the taxpayers for 
failure to file a personal holding company return. This de¬ 
termination was reversed on review. 

In the majority opinion written by Judge Kalodner, the 
Circuit Court of Appeals found as a matter of law, based 
upon the facts, reasonable cause existed for the failure of 
Hatfried to file a personal holding company return. This 
reasonable cause was stated to be the reliance by the tax¬ 
payer on the advice of its accountant, to whom it had made 
a full disclosure of all of the facts concerning its stock 
ownership and the sources and nature of its income. Judge 
Goodrich, in a dissent, stated that he was in full agreement 
with the proposition that a taxpayer who presents his facts 
to a lawyer or certified public account, and relies on the 
advice given him by either one of those persons, has proven 
that he has acted with reasonable cause and has negatived 
the charge of willful neglect. His narrow point of dissent 
was in the following language (p. 635): 

“But the Tax Court in the instant case did not make 
a finding that the taxpayer relied upon the account¬ 
ant’s advice. There are facts stated in the majority 
opinion which would lend support to such finding if 
the Tax Court had made it. But that Court did not 
make a finding either way on the point. Doubtless be¬ 
cause of the view it took of the matter, it considered 
such a finding irrelevant. * * • 

“The proposition that a taxpayer’s reliance upon 
an accountant’s advice is reasonable cause is one of 
law’ and we may properly declare it, even though the 
Tax Court disagrees. But the question whether the 
taxpayer relied upon such advice is one of fact and w*e 
should not, ourselves, drawr the inference.” 
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Since the findings of fact made by The Tax Court in the 
case at bar show that Burman relied on the actions of his 
various accountants, the narrow point of dissent by Judge 
Goodrich is not applicable here, and we therefore find what 
amounts to a unanimous decision in favor of the taxpayer 
on the issue involved. 

The court in the Uatfried case quotes at length almost 
all of the salient facts in the instant case as found by The 
Tax Court in the case now being argued here, and reaches 
a conclusion that The Tax Court erred in its determination 
in this case. Although this finding does not control this 
court, we respectfully suggest that the clarity of the rea¬ 
soning of the Third Circuit deserves the careful considera¬ 
tion of this court. After reviewing the facts in the Hatfried 
case and the decision of The Tax Court thereon to the 
effect that the evidence there did not establish the reason¬ 
able cause sufficient to relieve the taxpayer from the pen¬ 
alty, the court said (p. 634): 

“That ruling is in line with the Tax Court’s recent 
holding in the case of Orient Investment & Finance 
Company, Inc., v. Commissioner, ... T. C. ... 

“In that case, too, there was a failure to file a per¬ 
sonal holding corporation surtax return. The Tax 
Court specifically found that one Burman who was 
president of the corporations involved (and who, to¬ 
gether with his wife and daughter owned all of the 
stock), was ‘a man of little education * * * he could 
not understand the requirements of the tax statutes 
and so left those matters entirely in the hands of the 
accountants * * * the accountants whom he engaged 
were reputable, licensed accountants and he had com¬ 
plete confidence in them * * * he believed that they 
had filed all of the returns and done all the things re¬ 
quired under the law * * * the accountants had be¬ 
fore them at all times all of the records of both com¬ 
panies as to stock ownership, as well as the source of 
their income * * * no information concerning any of 
those matters was ever withheld from them by Bur¬ 
man, or any other officer or stockholder.’ Additionally 
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it was found by the Tax Court that ‘the accountants 
made all of the entries in petitioners’ books and pre¬ 
pared their tax returns.’ 

“Discussing these findings and the defense of the 
taxpayer that Burman ‘ # * * himself did not know 
the requirements of the law for the filing of personal 
holding company returns and that he, in good faith, 
entrusted those matters to the accountants whom he 
engaged for that purpose * * *,’ the Tax Court found 
that, while Burman acted ‘in good faith’ and there 
was ‘no willful neglect here in the sense of an inten¬ 
tional or designed’ failure to file on the part of peti¬ 
tioners or their olficers,’ there was a failure on the 
part of the taxpayers’ accountants to acquaint them¬ 
selves with ‘the petitioners’ responsibility under the 
law’ and that that constituted such a failure of ‘rea¬ 
sonable cause’ on the part of the accountants as tax¬ 
payers’ fiscal agents as to call for the imposition of a 
penalty. 

“By its ruling in the case just discussed it is evident 
that the Tax Court is mistaken as to the legal content 
of the words ‘reasonable cause’ as used in Section 291 
and that such mistaken view was applied in the instant 
case. 

“In the Orient Investment cases the Tax Court re¬ 
garded the accountants as the ‘fiscal agents’ of the tax¬ 
payers and treating them as such held the principals 
liable for the conduct of the agents. 

“That conception does violence to the plain intent 
of Congress as expressed in Section 291. The latter 
provides for imposition of the penalty ‘* * * unless 
it is shown that such failure is due to reasonable cause 
and not due to willful neglect.’ 

“The Courts, as above stated, have ruled that ‘rea¬ 
sonable cause means nothing more than the exercise 
of ordinary business care and prudence’ and ‘willful’ 
as ‘intentional, or knowing or voluntary.’ 

“To hold that a taxpayer who selects as his agent a 
certified public accountant (to whom as a class the 
Treasury Department and the Tax Court itself accord 
recognition as ‘experts’ and as ‘counsel’) has failed 





5 


to exercise ‘ordinary business care and prudence’ and 
becomes liable for the error of his advisor as ‘agent’ 
is an inconceivable proposition. 

“It is evident from the foregoing that (1) the find¬ 
ing that there was no ‘reasonable cause’ was without 
‘substantial basis’; and (2) the Tax Court erred as a 
matter of law in the interpretation of the legal content 
of the words ‘reasonable cause’ and ‘willful neglect’ 
as used in Section 291. 

“Whether, in a given situation, the elements which 
constitute ‘reasonable cause’ or ‘wailful neglect’ are 
present is a question of fact; what elements must be 
present to constitute ‘reasonable cause’ or ‘willful 
neglect’ is a question of law. It is sun clear that in 
making its determination as to whether on the facts 
there was ‘reasonable cause,’ the Tax Court must ap¬ 
ply the legal standard or measure contained in that 
term. For example: whether the elements w T hich con¬ 
stitute ‘murder in the first degree’ are present is a 
question of fact; v'hat elements must be present to 
constitute ‘murder in the first degree’ is a question of 
law.” 

It is crystal clear that in the case at bar, as well as in 
the Hatfried case, The Tax Court takes the position, which 
no doubt is being urged by the government here, that ignor¬ 
ance of the law is no excuse, and that, regardless of the 
good faith and the full disclosure by the taxpayer to its 
accountant, no reasonable cause can be show r n by the tax¬ 
payer for failure to file a return. The government com¬ 
pletely ignores the exercise of ordinary business care and 
prudence by a taxpayer as constituting reasonable cause. 

Since our position here is in complete accordance with 
the reasoning of the Third Circuit in the Hatfried case, we 
take the liberty of quoting further from the opinion of 
that court (p. 632): 

“We approach the problem, whether there was any 
substantial basis for the Tax Court’s finding, vdth 
these principles in mind: (1) ‘ Reasonable cause means 
nothing more than the exercise of ordinary business 
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care and prudence/ and (2) the penalties imposed un¬ 
der the revenue laws were designed to attach to con¬ 
duct of a taxpayer ‘which is intentional, or knowing, 
or voluntary, as distinguished from accidental’ as evi¬ 
denced by the words in Section 291 ‘and not due to 
willful neglect.’ 

“'Certainly the mere failure to comply with the pro¬ 
visions of the revenue laws is not a per se ‘without rea¬ 
sonable cause’ violation. That is manifest in the Lane- 
Wells Co. case, supra, where, although there was a 
failure to file a personal holding company return, the 
Supreme Court remanded to the Tax Court with direc¬ 
tions to ascertain whether there was any reasonable 
cause. 

* # # # # 

“The Treasury Department has long given sanction 
to the practice of taxpayers in enlisting the aid of ac¬ 
countants and attorneys in the preparation of their tax 
returns. Tax return forms, as did the one filed in this 
case, contain an ‘affidavit’ for execution by the person 
or persons preparing the return. The language of the 
affidavit is significant to the issues here involved stat¬ 
ing as it does that the person executing it ‘ * * * pre¬ 
pared this return for the person named herein and that 
the return (including any accompanying schedules and 
statements) is a true, correct and complete statement 
of all the information respecting the tax liability of the 
person for whom this return has been prepared of 
which I/we have any knowledge.’ 

• * # • • 

“In considering the question at issue it must also be 
kept in mind that originally Section 291 of the Revenue 
Act of 1934 made mandatory the imposition of a 
penalty where there was a failure to file a return. Con¬ 
gress amended Section 291 in 1936 so as to provide for 
imposition of the penalty in case of any failure to make 
and file a return * * unless it is shown that such fail¬ 
ure is due to reasonable cause and not due to willful 
neglect. # * V 

“The Tax Court itself has construed the amendment 
to mean that the imposition of the penalty is no longer 
mandator}’: Estate of Kirchner, 46 B.T.A. 578; cf. 
Pavmer v. Commissioner, 2 Cir., 150 F. 2d 334, 337; 
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see Merten’s Law of Federal Income Taxation, Sec¬ 
tion 55.21 and footnote 63. 

“Further, it is well-settled that in the application 
of penalties ‘all questions in doubt must be resolved 
in favor of those from whom the penalty is sought.’ 
Crawford, Statutory Construction, Section 240, page 
462. 

“Apropos to the instant case, it may be noted that 
in Three States Lumber Co. v. Commissioner, 5 T. C. 
1391, the Tax Court found that there was ‘reasonable 
cause' where the taxpayer acting on the opinion of its 
tax advisors that the profits on certain of its opera¬ 
tions constituted ‘capital gains', treated them as such 
in its return when in fact they were ‘ordinary income’ 
subject to excess profits tax and failed to file the re¬ 
quired excess profits tax return. 

“In the instant case the Tax Court premised im¬ 
position of the penalty upon its finding that the tax¬ 
payer’s ‘meager evidence that the certified public ac¬ 
countant who prepared its tax return for the period 
in question was advised of the facts and circumstances 
relating to the lease, and did not suggest the filing of 
a personal holding company return, does not establish 
the reasonable cause sufficient to relieve it from the 
penalty.’ The Tax Court cited its decision in Tar- 
box Corporation, 6 T. C. 35, as the basis of its finding. 

“There is a sharp distinction between the instant 
case and the Tarbox case. In the latter the Tax Court 
pointed out that ‘Petitioner’s return on Form 1120 
is clearly inadequate for purpose of the required per¬ 
sonal holding company return’, and also that the tax 
advisor had not been supplied sufficient information 
by the taxpayer. 

“Thus, in the Tarbox case not only was there a fail¬ 
ure of disclosure by the taxpayer to the tax advisor 
but the Form 1120 return far from revealing the truth 
contained instead the erroneous statement that no in¬ 
dividual stockholder owned more than 50% of the stock 
of the taxpayer. Had here been a disclosure of the 
fact that a single stockholder owned 100% of the stock 
the return would have revealed the taxpayer to be a 
personal holding company. 

“In the case under review, however, even disregard¬ 
ing the corroborating testimony of the president of the 
taxpayer corporation and its accountant, the Form 
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1120 return itself, as already pointed out, clearly and 
unmistakably evidenced two things: (1) disclosure of 
all the facts by the taxpayer to the accountant who 
prepared the return and (2) disclosure by the account¬ 
ant to the government of all those facts. And as al¬ 
ready stated, the disclosure on the face of the Form 
1120 operated to establish the status of the taxpayer 
as a personal holding company. 

“Finallv, the Government makes the broad conten- 
tion that ignorance of the law is no excuse, whether 
the ignorance is on the part of the taxpayer or his 
advisor. Thus, it argues that even assuming that the 
taxpayer relied on its accountant’s advice (given by 
the accountant in ignorance of the law), no case of 
‘reasonable cause’ is established. In support of its 
position the Government relies on Fides v. Commis¬ 
sioner, supra. Granting that this case goes that far, 
the Tax Court itself has not subscribed to the prin¬ 
ciple. In Three States Lumber Co. v. Commissioner, 
supra, the Tax Court found there was ‘reasonable 
cause’ where the taxpayer relied on its tax advisor’s 
erroneous opinion as to the law. The Fides case was 
decided August 16, 1943, and the Three States Lumber 
Co. case was decided October 11, 1945. 

“Again, the Tax Court in C. R. Lindback Founda¬ 
tion v. Commissioner, January 31, 1945, 4 T. C. 652, 
affirmed by this Court 3 Cir., *150 F. 2d 986, held that 
‘reasonable cause’ was established where the taxpayer 
relied on advice of counsel. The Lindback case was 
cited with approval in Tarbox Corporation v. Commis¬ 
sioner, supra■ (January 11, 1946), as was Girard Inv. 
Co. v. Commissioner, supra, in which we held that re¬ 
liance by the taxpayer upon the advice of an attorney 
or an accountant constituted ‘reasonable cause’ for 
failure to file a return where there was full disclosure 
of the facts. 

“Both the Lindback and the Tarbox cases cited with 
approval Dayton Bronze Bearing Co. v. Gilligan, 6 
Cir., 281 F. 709. The Dayton case held that reliance 
by a taxpayer upon the advice of counsel constituted 
‘reasonable cause’ even though the advice was founded 
upon mistake or ignorance of the law. Said the court, 
281 F. at page 714: ‘* * * Courts are reluctant to con¬ 
strue a statute so as to impose a penalty, unless there 
has been a substantial delinquency. * * *\ 
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“To the same effect is Spies v. United States, 317 
IT. S. 492, 63 S. Ct. 364, 87 L. Ed. 418. While the case 
dealt with a criminal action under the revenue laws the 
Court in discussing Section 291 of the Revenue Code 
made this statement, 317 U. S. at page 496, 63 S. Ct. at 
page 367, 87 L. Ed. 418: ‘It is not the purpose of the 
law to penalize frank difference of opinion or innocent 
errors made despite the exercise of reasonable care. 
Such errors are corrected by the assessment of the 
deficiency of tax and its collection with interest for the 
delay. * * *\ 

“Previously we pointed out that the Treasury De¬ 
partment has long given sanction to the practice of 
taxpayers in enlisting the aid of accountants in the 
preparation of their tax returns. To this may be 
added that the Treasury Department regularly admits 
accountants to practice before it in representation of 
taxpayers and the Tax Court does the same. 

“To accord the status of ‘experts’ on the tax laws to 
accountants for representation purposes and then to 
hold that taxpayers who entrust to them the task of 
preparing their tax returns run the risk of paying 
heavy penalties should they err in the discharge of 
their assignment creates an absurd situation.” 

In its brief here (res. br. pp. 10 and 11), the government 
attempts to distinguish the facts in the case at bar from 
the facts in the Hatfried case by saying that in the Hat- 
fried case the testimony included that of the accountant 
who made out the returns, which is not the case here, and 
also the fact that the income tax returns were before the 
court in the Hatfried case, which is not the case here. 

In answer to the first contention, counsel are evidently 
overlooking the finding of The Tax Court (pet. app. 3) that 
the accountants “Garrett and Asher are both deceased”. 

In attempting to make moment of the fact that the in¬ 
come tax returns were before the Third Circuit in the Hat¬ 
fried case and not here, counsel overlooks completely the 
reason for the mentioning of the income tax returns by 
Judge Kalodner. The Tax Court had found that the evi- 
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dence indicating that Hatfried had relied upon its certified 
public accountant was “meager”. Judge Goodrich, in his 
narrow point of dissent (p. 635), stated that The Tax Court 
did not make a finding that the taxpayer relied upon the 
accountant's advice. lie indicated that there were facts 
stated in the majority opinion which would lend support 
to such a finding if The Tax Court had made it. This has 
reference to the income tax returns which were in evidence. 

A reading of the memorandum opinion of The Tax Court 
(pet. app. 2 to 6, inclusive) clearly indicates that The Tax 
Court was satisfied with the testimony of Burman and its~accountar 
adequacy. That Burman relied upon his a©em»vts is the 
central theme of the findings of The Tax Court. 

“There is no cause whatever to question the good 
faith of this witness, nor, in view of his limited educa¬ 
tion, can we question his professed inability to under¬ 
stand the income tax laws. * * * We are convinced that 
there was no willful neglect here in the sense of ‘an 
intentional or designed’ failure to file on the part of 
petitioners or their officers.'’, 

said The Tax Court (pet. app. 4 and 5). It was on the 
theory of agency, and disregarding the action of a reason¬ 
able and prudent businessman under the circumstances, 
that The Tax Court sustained the imposition of the penalty. 

I 

The government attempts to make one more point in dis¬ 
tinguishing the Hatfried case from the case at bar. Briefly 
stated, it is this: Since the taxpayer here admitted before 
The Tax Court that it was a personal holding company 
for the years in question and did not contest the same, it 
cannot now contend that it has shown reasonable cause 
for a failure to file the returns in question. 

If we analyze this contention correctly, it would seem that 
the government would desire a taxpayer to engage in 
“shadow boxing” oven after becoming satisfied that it had 
erred. Such a proposition is monstrous, and is insulting to 
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the court and to counsel. We have already anticipated such 
questionable reasoning on pages 10 and 11 of our brief. It 
now becomes our duty to the court to pursue this further. 

It is urged on behalf of the government that “reason¬ 
able cause*’ cannot be shown because the returns had not 
been filed even at the date of the hearing on March 4, 1946. 
This was true under Section 2S1 of the Revenue Act of 
1.934, and corresponding provisions of prior acts, -when it 
was required that a return be filed by the taxpayer at 
some time as a prerequisite to a plea of reasonable cause. 
Under that act and previous acts where no return was ever 
filed by the taxpayer, and return was made for him by the 
Bureau, the provisions relating to “reasonable cause” had 
no application, and imposition of the delinquency penalty 
was mandatorv. 

However, this is no longer true. The courts have held 
that under the provisions of Section 291 of the 1936 Act 
(similar to the 1938 Act and Section 291 I. R. C.), it is no 
longer necessary that a taxpayer voluntarily file a return 
in order to have the penalty remitted on the ground of 
“reasonable cause”. 

In the case of Estate of Frederick C. KircJmer, 46 BTA 
578, The Tax Court said: 

“The Congressional Committee Reports pertaining 
to the 1936 Act throw no light on the reason for the 
changes made in this provision, but the new provision 
is unambiguous and in our opinion effectively removed 
that part of the prior provision which made manda¬ 
tory the imposition of the penalty in cases where no re¬ 
turns had been filed. We cannot presume that Con¬ 
gress made this change inadvertently. The term ‘any 
failure’ obviously includes a complete failure and the 
test laid down is whether ‘such failure’ is due to rea¬ 
sonable cause and not due to willful neglect. 

“In the following cases we and the courts have sus¬ 
tained the imposition of the penalty under the 1936 
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Act: Olean Times Publishing Co., 42 BTA 1277; nolle 
prosse (CCA, 2d Cir., Apr. 3, 1941); Logan Coal & 
Lumber Association, 42 BTA 529; affd., 1.22 F. (2d) 
848, 27 A FTP 927; John Armistead, 42 BTA 1430, dis¬ 
missed (CCA-5; 1943), 32 AFTR 1603; Puritan 
Mills, 43 BTA 191 * * # In none of these cases, how¬ 
ever, do the facts show that there was reasonable cause 
for the failure to file the return and any statements 
made therein to the effect that the imposition of the 
penalty is mandatory is obiter dictum and is not con¬ 
trolling here.” 

G. C. M. 17478, CB 1937-1 p. 122, which had applied a con¬ 
trary rule, was revoked by G. C. M., 24110, CB 1944 p. 521. 

This principal change was recognized by the Supreme 
Court of the United States in the case of Commissioner v. 
Lane-Wells Co., 321 U. S. 219, 223; SS L. ed; 6S4, 687; 64 
S. Ct. 511, where it was said: 

“Since the taxpayer defaulted in filing a required 
return for the years 1934 and 1935, the 25% penalty 
in the applicable acts became mandatory and was cor¬ 
rectly upheld by the Board of Tax Appeals. 

“For 1936, the penalty presents a different ques¬ 
tion. The statute applicable, provides that it could be 
lifted if it were shown that such failure was ‘due to 
reasonable cause and not due to willful neglect’.” 

Before closing, it might be well to point out that the tax¬ 
payer here is entitled to even more consideration than that 
accorded to the taxpayer in the Hatfried case. The govern¬ 
ment, as early as 1941, knew all about the stock ownership 
and sources of income of the taxpayer here. The findings 
of fact made by The Tax Court recite that a revenue agent 
made an examination of petitioners’ books in 1941 and had 
failed to make any mention of the personal holding com¬ 
pany returns. The facts in the case disclosed that this 
ievenue agent, who had full knowledge of the source of 
income of the petitioners and of their stock ownership, had 
failed to make any mention of the necessity of personal 
holding company returns, and that, as a matter of fact as 



13 


a result of Ms investigation, Ellen secured a refund for 
overpayment of tax. (pet. br. p. 8) 

In support of its position, the government urges (res. 
br. p. 12): 

“At any rate, if there is a conflict in the Tax Court’s 
decisions, we submit that the decisions here and others 
of the Tax Court which are in accord with the decisions 
by the Circuit Courts of Appeals for the Second, 
Fourth and Fifth Circuits should prevail.” 

On page 7 of its brief, the government says: 

“The decision here is also in accord with Credit 
Bureau of Greater N. Y. v. Commissioner, 162 F. 2d 7 
(C.C.A. 2d); Southeastern Finance Co. v. Commis¬ 
sioner, 153 F. 2d 205 (C.C.A. 5th) ; and Fides, A. G. v. 
Commissioner, 137 F. 2d 731 (C.C.A. 4th), certiorari 
denied, 320 U. S. 797, rehearing denied, 320 U. S. 816.” 

We may, therefore, assume that the cited cases are the 
decisions referred to. 

Now, to paraphrase a famous American, “Let us look 

at the record.” . „ 

, Fourth . 

In the Fides case (supra), the Seco nd - Circuit said (p. 
735) : 

“The return of petitioner was not filed in time and 
was filed under protest. Petitioner’s excuse is that 
‘petitioner’s attorney then believed and still believes 
that petitioner never was and is not now a personal 
holding company as such is defined in Section 351 of 
the Revenue Act of 1936’. If the putative taxpayer, 
in any case of doubt, should be permitted to fail to file 
a tax return, hoping this failure would never be de¬ 
tected, and then if detection should follow, to escape 
the prescribed penalty by a mere statement that tax¬ 
payer’s counsel entertained a subjective belief, whether 
well-founded or not, that taxpayer was not subject to 
the tax statute in question, then any statutory penalty 
provision would become less than a brutum fulmen. 
Particularly is this true as to alien corporations; for, 
as to these, the taxing authorities have scant sources 
of information.” 
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Need we point out that fraud sticks out like a sore thumb 
in this quoted language? Need we also point out that no¬ 
where does it appear that the taxpayer had acted in good 
faith, and had made a full disclosure to its attorney? 

Let us next examine the Credit Bureau case (supra), 
decided by the Second Circuit. After reiterating that the 
burden of establishing an excuse for failure to lile a return 
rests on the taxpayer, the court said (p. 9): 

“The evidence regarding Mr. Cuddy's affidavit is in¬ 
complete. There is substantial testimony to support 
the Tax Court's finding that the opinion given by peti¬ 
tioner’s counsel (to the effect that petitioner was tax- 
exempt) was informal and consequently did not merit 
reliance thereon.” 

Here again we point out that there was no finding that 
the taxpayer had acted in good faith and had made a com¬ 
plete disclosure to its attorney. 

Finally, we come to the Southeastern Finance Company 
case (supra) decided by the Fifth Circuit. Judge McCord, 
speaking for the court, said (p. 205): 

“The ‘reasonable cause’ shown by taxpayer was that 
it was first advised about the middle of December, 1941, 
by its accountant that he believed taxpayer might be 
considered a personal holding company ‘because of 
some question that our income was all interest’ and 
because of the manner in which the books were kept. 

“The Tax Court held that taxpayer was a personal 
holding company and that ruling is not contested here. 

“The Tax Court further held that taxpayer had not 
shown that its failure to file timely personal holding 
company returns was due to a reasonable cause and 
that taxpayer was liable for statutory penalties under 
Section 29*1 of the Internal venue Code. 26 TJ.S.C.A. 
Int. Rev. Code, Sec. 291. 

“Reasonable cause means nothing more than the 
exercise of ordinary business care and prudence. The 
issue presented is purely factual. Taxpayer’s evidence 
showed that its president and general manager did not 
know that it was required to file the returns until tax- 
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payer’s accountant called this matter to his attention 
on December 13, 1941. This was its excuse before the 
Tax Court as to why the returns had not been made, 
and that Couri held such showing insufficient as a rea¬ 
sonable cause. We may not overturn the decision of 
the Tax Court where it rests upon substantial evidence, 
as here. Commissioner v. Lane-Wells Co., 321 U. S. 
219, 225, 64 S. Ct. 511, 88 L. Ed. 684; West Side Tennis 
Club v. Commissioner, 2 Cir., Ill F. 2nd 6, 9, 130 
A.L.R. 103; Girard Inv. Co. v. Commissioner, 3 Cir. 
122 F. 2d 843; Dobson v. Commissioner, 320 U. S. 489, 
64 S. Ct. 239, 88 L. Ed. 24S; Commissioner v. Scottish 
American Co., 323 U. S. 119, 123, 124, 65 S. Ct. 169.” 

Again we point out that nowhere was it found that the 
taxpayer had acted in good faith and had made a full dis¬ 
closure of the sources of its income and of its stock owner¬ 
ship to its accountant, and which thereupon was the basis 
of the accountant’s belief. 

The court recognized the rule that we contend for here to 
the effect that reasonable cause means nothing more than 
the exercise of ordinary business care and prudence. Its 
language in this connection was adopted by the Fourth Cir¬ 
cuit in the Hatfried case (p. 632). 

We, therefore, reach the conclusion that there is no basic 
disagreement by the Third Circuit on the one hand, and 
the Second, Fourth and Fifth Circuits on the other hand. 

It is, therefore, again urged that reasonable cause exists 
for the failure to file the returns, and that the decisions of 
The Tax Court should be reversed. 

Respectfully submitted, 

H. N. ROTH, 

JOSEPH HARTMAN, 

H. NATHANIEL BLAUSTEIN, 
Attorneys for Petitioners. 


